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Introduction 

There was a time when the most 
common response to SMSF clients 
moving overseas was to wind up the 
SMSF.  Fortunately, that’s rare these 
days and most SMSF practitioners are 
aware that there are plenty of solutions 
that can be put in place to avoid 
disrupting the client’s key retirement 
savings platform. 

But that doesn’t mean there’s nothing to 
do. 

In our March 2016 edition of Heffron 
SuperNews we run through the main 
steps to consider – preferably before the 
trustees go through customs! 

Why is it a problem at all? 

SMSFs – like all superannuation funds – 
must always meet some important tests 
to be classified as an Australian 
Superannuation Fund.  Only then do they 
continue to enjoy the normal tax 
concessions we all associate with super: 

• The fund was established in 
Australia or has at least some assets 
in Australia; 

• Meet the “active member test”.  An 
active member is defined as 
someone making contributions.  For 
this particular purpose, a rollover 
counts as a contribution. To meet the 
active member test, the trustees 
must ensure that if they have any 
active members, at least 50% of the 
balances that relate to active 
members “belong” to active 
members who are Australian 
residents for tax purposes.  So if 
around 70% of the fund related to 

active members (the other 30% 
belonged to a retired member), the 
trustees would need to ensure that 
the account balances belonging to 
members who are Australian tax 
residents make up at least 35% of 
the account balances belonging to 
the active members (ie half of the 
70% that relates to active members); 

• Meet the “central management & 
control” test – which requires the: 

• high level and strategic 
decisions of the fund; and 

• high level duties and activities  

to physically be made or performed 
in Australia.  The ATO provides 
some leeway in the case of trustees 
who wish to make or perform such 
high level decisions or activities 
whilst overseas – this is discussed 
below. 

Providing all three tests are met, the 
fund will remain an Australian 
Superannuation Fund.  (We highlight “all 
three tests” here as we frequently see 
situations where there is a strong focus 
on resolving central management & 
control issues without due care around 
the active member test.) 

One very important point to note is that if 
the fund fails to meet these tests, the 
outcome is quite different to (say) a 
conventional compliance breach.  If the 
fund breaches something like the in-
house asset rules, the trustees would 
normally correct the breach, potentially 
suffer penalties from the ATO but unless 
the breach was ongoing and particularly 
egregious, it’s unlikely they would lose 
their “complying superannuation fund” 
status. 

Residency is quite different.  Ceasing to 
be an Australian Superannuation Fund 
automatically makes the fund non 
complying.  At that point, the fund loses 
47% of its assets (excluding non- 

concessional contributions) in tax.  This is 
not a penalty which the ATO could 
choose to waive, it’s simply a tax bill that 
arises due to the fund’s change in 
circumstances.   

This is why residency is such an 
important issue to address in advance. 

So what steps should be 
taken? 

Watch the active member test 

Strictly speaking, the active member test 
doesn’t require members to stop 
contributing.   (It simply requires that at 
least half the balances belonging to 
active members belong to Australian tax 
residents.) 

However, in a practical sense, most 
SMSFs have two members who move 
overseas together.  For that reason, most 
simply stop contributing to their SMSF 
while they are non residents. 

Typically, if they want to make 
contributions they do so to a public offer 
fund and then rollover to their SMSF on 
their return to Australia (when they 
become Australian tax residents again).  
While public offer funds are subject to 
exactly the same residency rules as 
SMSFs, they have much larger 
membership bases and therefore a few 
overseas members will not compromise 
their ability to meet the active member 
test. 

Of course, if only one member of a 
couple moved overseas, they could 
certainly ensure that BOTH were active 
members and that the Australian tax 
resident member had a higher balance – 
this would allow the overseas member to 
continue contributing. 

When does a member who has been 
contributing stop being “active”? 

This is possibly poorly understood.  Even 
if a member has made contributions 

Clients who move 
overseas (but intend to 
come back) – what needs 
to happen with their 
SMSF? 
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during a particular financial year, they 
can cease to be active simply by 
choosing to stop contributing and 
documenting this appropriately.  The 
legislation talks in terms of being a 
“contributor to the fund at that time”.  The 
same applies to employer contributions – 
a member can be made active by having 
employer contributions made on their 
behalf, but equally can become inactive 
if, as well as stopping their own 
contributions, rollovers and any other 
kind of contribution – they cease 
receiving employer contributions. 

Put trustee arrangements in place 
which will handle the central 
management and control test 

Is anything required at all? 

Perhaps an important point to make up 
front is that simply living overseas for a 
while, and making high level decisions 
and performing high level activities whilst 
physically overseas, does not 
automatically result in a fund’s central 
management and control failing the test 
to be “ordinarily” in Australia. 

An old Tax Ruling (TR 2008/9) uses a 
number of examples to illustrate that a 
short period living overseas where the 
intention at the outset (and for the 
duration of that period) is clearly to return 
will not actually result in central 
management & control ever leaving 
Australia even if there are no changes to 
the fund’s trustees.  In such cases, it is 
perfectly acceptable to make high level 
decisions and perform high level activities 
whilst physically overseas.  

However, the same ruling also makes it 
clear that if the intended period out of the 
country is long or the intentions to return 
are still fluid, the position is entirely 
different.  Under these circumstances, if 
high level decisions are made or high 
level activities are performed whilst 
physically overseas, no changes to the 
fund trustees would mean that central 

management and control leaves 
Australia as soon as the trustees do.   

(While there is a reference to an absence 
from Australia of 2 years in the legislation 
and the ruling, this is an indicator rather 
than a threshold – overseas postings of 
shorter than 2 years could move central 
management & control out of Australia 
while longer postings might not.  It all 
depends on the actual circumstances of 
the case.) 

In our experience, unless the clients: 

• are reliably and regularly able to 
return to Australia and only exercise 
central management and control 
whilst here; or  

• have certainty in regard to their 
intentions to return to Australia (eg, a 
specific time or event) in the short 
term future,  

they generally take the safer course of 
adjusting their trustee arrangements 
before they leave the country.  They 
often do this even if they expect their 
situation to result in central management 
& control remaining in Australia1.  It 
protects them from changes in 
circumstances while they are away. 

So what might they actually do under 
these circumstances? 

Now is a good time to put a corporate 
trustee in place 

There will almost certainly be changes to 
the fund’s trustee.  If that’s the case, now 
is the time to get the structure right for the 
longer term (particularly since things will 
change again when the members return). 

Of course, there will be costs involved – 
setting up a company, documents to 
formalise the change in trustee etc but 

                                                                     
1 Although note our later comments about the 

corporations law requirements for at least one 

director to always be domiciled in Australia. 

remember that these will be required in 
any case.  At least changing to a 
corporate trustee will ensure that the 
costs for changing back to the original 
members will be reduced when they 
return (all that will be required will be 
appropriate minutes and forms to ASIC 
and the ATO). 

Appoint an enduring power of attorney 

The holder of an enduring power of 
attorney is one of the few people who 
can act as the trustee of an SMSF in 
place of one of more members. 

A common solution to meeting the 
central management and control test is 
therefore to have one or more of the 
existing trustees / directors grant an 
enduring power of attorney to another 
person who is physically located in 
Australia.    The attorney then acts as 
trustee in place of the member. 

Some important tips here: 

• Only an enduring power of attorney 
(ie one that lasts beyond the 
member’s incapacity) is recognised 
in superannuation law as sufficient to 
act as a trustee in place of the 
member.  A general power of 
attorney might allow someone to sell 
your house but not act as a trustee of 
your SMSF! 

• The attorney must actually be 
appointed as a trustee / director.  
Simply holding the power of attorney 
is not enough.  Superannuation law 
doesn’t specifically recognise an 
attorney as having any special rights 
as a trustee, it simply allows them to 
be a trustee / director in place of the 
member without compromising the 
normal SMSF rules that all members 
must be trustees / directors. 

• One attorney can represent more 
than one member.  So a two 
member fund could be in the very 
unusual situation of having just one 
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individual trustee!  (or indeed a single 
director).  Although as mentioned 
earlier, we would certainly favour 
moving to a corporate trustee at this 
point; 

• Central management and control 
can be in two places at once and 
just one trustee / director needs to 
exercise it whilst in Australia.  For 
example, a fund with two members 
could have one trustee / director in 
Australia and one overseas.  This 
would generally be enough – it’s not 
essential that all or even a majority of 
the trustees / directors are in 
Australia, simply that at least half of 
them are.  This is often valuable 
where the SMSF members are 
concerned about losing control – 
they can ensure that at least one of 
them remains on the trustee board 
and shares control with the other 
member’s attorney. 

However, watch the trust deed (or 
company constitution) voting rules 
here.  Remember that the issue is 
control of the fund.  If the trust deed 
or company constitution provides 
that decisions will be made in 
proportion to balances or grants one 
individual a casting vote, control will 
not be dictated simply by the number 
of trustees / directors.  Under these 
circumstances, it may be necessary 
to replace all trustees just to be sure; 

• The attorney acts in place of the 
member.  Usually this means that 
the member leaves the trustee board 
(although see below on potential 
solutions for not losing control); 

• Remember that a single member 
fund can appoint a second director at 
any time – they don’t have to hold an 
enduring power of attorney.  This 
could solve the central management 
and control concern if the member 
moved overseas. 

• Corporations law requires that 
Australian companies always have 
at least one director who is domiciled 
in Australia (and the same applies to 
any company secretary (if 
applicable)).  This means that even 
trustees that expect to return within a 
short period of time (so would not 
ordinarily consider themselves to 
have a central management & 
control issue) might need to change 
their arrangements if they have a 
corporate trustee; 

• Check the constitution – some 
constitutions may only allow a 
member to be a director; 

• Don’t undermine the solution by 
having the members direct the 
trustees from afar.  We have seen 
several cases where all the correct 
paperwork is put in place to ensure 
that someone holding an enduring 
power of attorney replaces the 
member as a trustee / director.  If 
that person then seeks permission 
from the member every time a key 
decision is made, the whole 
arrangement is actually undermined.  
Central management and control is 
wherever the decisions are actually 
made. If the members continue to 
make the decisions, they continue to 
have central management and 
control regardless of who should 
have it (the trustee); 

• The attorney cannot be paid to be 
the trustee.  Unfortunately people 
who are acting as trustees for 
someone else are subject to the 
same rules as all SMSF trustees – 
they cannot be paid for their 
services.  There are exceptions 
where the services are things that 
the replacement trustee would 
normally charge for as part of their 
usual (sole trader) business activities 
(eg an accountant could continue to 
charge accounting fees) but certainly 
they cannot be paid to be the trustee.  
Given the very significant 

responsibilities involved in being a 
trustee, this makes it difficult to ask 
anyone other than family or friends.  
Remember that some of these 
responsibilities expose the trustee 
personally – the penalties that the 
ATO can apply for breaching the law 
are levies on the trustees / directors 
personally.  

Avoid losing control 

A common concern from trustees / 
directors who face the prospect of putting 
someone else in charge of their fund is 
the loss of control.  This is completely 
valid – simply revoking the power of 
attorney won’t automatically remove the 
person from being a trustee.  That 
requires the usual processes for the 
appointment and removal of trustees.  
Hence the attorney has enormous 
power. 

Some tips here: 

• If the fund has a corporate trustee, 
the attorney could be appointed as 
an alternate director (standing 
“behind” the existing director rather 
than in their place) .  The appointing 
director is able to control the 
circumstances when the alternate 
director can act, and can even 
impose restrictions on their decision 
making powers  It remains important 
that when the alternate is “on duty” 
the alternate acts as the director 
(makes decisions, attends meetings 
etc) to ensure that central 
management and control transfers to 
them.  However, it does mean that 
should relations sour, the original 
director can simply revoke the 
alternate director’s powers without 
any requirement to go through the 
usual process for the retirement and 
appointment of new directors; 

• There is no requirement to change 
the share ownership of a corporate 
trustee just because the directors are 
changing.  (And in fact generally they 



 

 

4 

#125 
Heffron 
SuperNews 
31 March 2016 

ABN 88 084 734 261  //  AFS Licence 241739  //  1/27 Bulwer Street Maitland NSW 2320   
Telephone 1300 172 247 //  Facsimile 02 4930 2199  //  www.heffron.com.au 

 

remain exactly the same.)  Hence, 
again, the original members would 
normally remain shareholders and 
retain all the usual powers 
accompanying that role.  Many 
constitutions give shareholders the 
ability to appoint or retire directors. 

Certainly in our view, the ability to retain 
control is another important benefit of 
having a corporate trustee under these 
circumstances. 

What documentation and cost 
is required in most cases? 

Generally the following documentation is 
required: 

• Enduring powers of attorney for one 
or all of the fund’s members. These 
need to be drafted by a lawyer and 
also explained to the client by a 
lawyer – the total cost is usually 
around $800 for one and slightly 
more for additional members; 

• If the fund already has a corporate 
trustee, the “change” is simply: 

o Appropriate documentation to 
record the nominated person’s 
consent, completion of a trustee 
declaration by the nominated 
person, appropriate minutes etc; 

o Notification to ASIC and the 
ATO; and 

o A minute for the fund to note the 
new directors. 

 (This usually costs around $400) 

If the attorney is to be put in place by 
making them an alternate director, 
there will be documentation to 
prepare to articulate the 
circumstances under which the 
alternate may act and any constraints 
on their powers.  This would typically 
be in the order of $500 but could be 
higher with significant complexity. 

So in total, funds that already have a 
corporate trustee might pay around 
$1,200 - $1,700 for both the enduring 
power of attorney and trustee 
documentation. 

• If the fund has individual trustees, the 
documentation would usually be: 

o Setting up a corporate trustee if 
applicable ($700 - $1,000); 

o Documenting the change in 
trustee (around $300) – 
including consent, completion of 
trustee declarations, appropriate 
minutes, notifying the ATO, etc; 

o Any documentation required to 
change the name in which the 
fund’s assets are held (generally 
the costs involved are modest, 
but this is where some effort 
might be required depending on 
the nature of the assets). 

Giving total costs of around $2,000 
(including the power of attorney).  

Conclusion 

When clients move overseas, there is 
definitely work to do. 

But it is by no means prohibitive, the 
costs are relatively modest and the 
benefits of retaining the SMSF usually far 
outweigh any downsides. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Disclaimer: 

Heffron Super News is an electronic newsflash 
which highlights important events in the 
superannuation arena. If you are not already on 
our mailing list and would like to subscribe, 
please contact us on 1300 172 247 or by e-mail 
heffron@heffron.com.au.  Alternatively, if you 
do not wish to receive future editions, please 
email heffron@heffron.com.au to be removed 
from the distribution list. While Heffron believes 
that the information contained herein is reliable, 
no warranty is given to the accuracy and clients 
who rely on it do so at their own risk. This 
publication is intended to provide background 
information only and does not purport to make 
any recommendation upon which you may 
reasonably rely without taking specific advice. 
In particular, it should not be considered 
financial product advice for the purposes of the 
Corporations Act 2001  
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